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NSPS Compensation Bulletin:  
Pay Caps
19 Mar 2009
This bulletin provides information about the base salary and local market supplement (LMS) maximums, commonly referred to as the “pay cap.”  Because LMSs have been rising rapidly in many areas, we are seeing an increasing number of employees affected by the pay cap, and the following explains how the regulation should be applied in such cases when making payout decisions.

Regulation:  5 CFR § 9901.312 addresses maximum rates of base salary and adjusted salary:
(a) Subject to [5 CFR] § 9901.105, the Secretary may establish a limitation on the maximum rate of base salary provided under authority of this subpart.  [§ 9901.105 requires coordination with the Office of Personnel Management.]
(b) No employee may receive, under authority of this subpart, an adjusted salary rate greater than the rate for level IV of the Executive Schedule plus 5 percent. The payable local market supplement for an employee must be reduced as necessary to comply with this limitation.

(c) Paragraphs (a) and (b) of this section do not apply to physicians and dentists (in occupational series 0602 and 0680, respectively).
(d) Subject to [5 CFR] § 9901.105, the Secretary may establish a higher adjusted salary rate limitation for a specified category of positions in lieu of the limitation in paragraph (b) of this section based on mission requirements, labor market conditions, availability of funds, and any other relevant factors. 

Pay:  At the time of the 2009 payout, the NSPS pay cap was set at 5% above Executive Level IV ($153,200), or $160,860.  The highest NSPS base salary (excluding doctors and dentists) is set at $133,985.    
The difference between the pay cap and the highest rate of base salary is $26,875.  ($160,860 less $133,985).  An employee who is at the top of pay band 3 and whose LMS will exceed $26,875 will be impacted by this pay cap.  Others who are close to the top of pay band 3 may also be affected.  In areas with an LMS higher than 20.0058%  (Boston, Chicago, Denver, Detroit, Hartford, Houston, Los Angeles, Miami, Minneapolis, New York, Philadelphia, Sacramento, San Diego, San Jose, Seattle, and Washington D.C.), employees at or near the top of the band may be impacted.   
How the pay cap affects payouts:  When payout distribution decisions are made, they are usually made without regard to the amount of LMS.  This results, in part, from the timing of payout distribution decisions, which are made in conjunction with pay pool panel meetings, that are usually concluded before new LMS rates are published (frequently in the new year).  In the Compensation Workbench (CWB), any part of the salary increase portion of a payout that will cause the base salary to exceed the top of the pay band will automatically roll over into bonus.  When payout actions are processed for these employees, they will not receive the full LMS which will be reduced by the amount in excess of the pay cap.  The base salary, however, will continue to reflect the salary increase awarded by the pay pool panel.  The CWB was designed to function this way in order to comply with applicable regulations.

Employee perceptions:  Some employees who are impacted by the pay cap believe that they are not receiving their full performance payout.  This is not the case.  The reduction in LMS for employees in these situations is no more than the application of Federal pay setting principles.  The same pay reduction occurs when a GS employee receives a within-grade increase that puts him or her over the top of the maximum salary limitation; the amount of the locality pay is then reduced.  The pay cap for NSPS employees, however, is 5% higher than that of GS employees, who are restricted to Level IV of the Executive Schedule.  

Payout decisions:  Action should not be taken to “correct” payout actions by lowering the base salary of an employee (and in turn increasing the bonus amount) in such a way that he or she receives more LMS.  Payout decisions that were made during the pay pool process and resulted in an adjusted pay exceeding the pay cap were not errors that need to be corrected.  Furthermore, such “corrective” action could be considered adverse.  If an employee subsequently moves to a different area with a lower LMS, both the base and adjusted salary would then be affected, which in turn could affect high-3 calculations for retirement.  Furthermore, this would result in an unwarranted windfall to the other employees in that pool who, if the salary increases of the cap-affected employees had been less, would have received higher salary increases.

In certain situations LMS can be considered when making payout decisions; however, this must be done carefully.  Intentionally reducing base salary increases to accommodate greater LMS pay makes more salary increase money available to others in the pay pool, possibly resulting in inappropriately large salary increases.  LMS is not part of the CWB, in part because of the practical limitation noted above (we do not know what the LMS rates will be at the time the CWB is used).  But after the decisions are made, and the pay pool officials have allocated pay pool funding to salary increases and bonuses, subsequent changes should, as a rule, not be made.  To do so negates the original funding allocations and could result in Army not meeting the statutory limitations on NSPS funding for salary increases.  
The NSPS PEO is aware of the increasing number of pay cap issues.  They have indicated their intent to look into the issues in time for the next payout cycle.  
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